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Deed of Novation for Planning Agreement  

Date  

Parties Penrith City Council 

ABN 43 794 422 563 of 601 High Street, Penrith, New South Wales 

(Council) 

 The Australian Foundation for Disability 

ABN 99 000 112 749 of 3-7 Marieanne Place, Minchinbury, New South 
Wales 

(AFFORD) 

 Harrington Penrith Pty Ltd as trustee for the Penrith Unit Trust 

ACN 673 442 558 of 3A Macquarie Street, Sydney, New South Wales  

(Harrington) 

  

Recitals A. On 23 October 2023, AFFORD entered into the VPA with 
Council in respect of the Land. 

B. AFFORD and Harrington have exchanged contracts for the sale 
of the Land.  

C. AFFORD wishes to novate its rights and obligations under the 
VPA to Harrington. 

  

 

This deed witnesses that in consideration of, among other things, the mutual promises 
contained in this deed the parties agree as follows:  
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1. Definitions and interpretation  

1.1 Definitions 

In this deed: 

Contract for Sale means the contract of sale dated 21 December 2023 in respect of 
the Land between AFFORD (as vendor) and Harrington (as purchaser), as may be 
varied by the written agreement of those parties from time to time. 

Effective Date means the date when the Contract of Sale is completed by AFFORD 
and Harrington.  

Land means Lot 1 DP 771927, known as 61-79 Henry Street, Penrith. 

VPA means the voluntary planning agreement dated 23 October 2023 between Council 
and AFFORD at Annexure A to this deed. 

Trust means the Penrith Unit Trust (ABN 48 718 869 306).  

1.2 Interpretation 

This deed is governed by the laws of New South Wales and the parties submit to the 
non-exclusive jurisdiction of the courts of that state. 

In this deed unless a contrary intention is expressed: 

(a) References to legislation or provisions of legislation include changes or re-
enactments of the legislation and statutory instruments and regulations issued 
under the legislation; 

(b) Words denoting the singular include the plural and vice versa, words denoting 
individuals or persons include bodies corporate and vice versa, words denoting 
one gender include all genders, and references to documents or agreements 
also mean those documents or agreements as changed, novated or replaced; 

(c) Grammatical forms of defined words or phrases have corresponding meanings; 

(d) Parties must perform their obligations on the dates and times fixed by reference 
to the capital city of New South Wales; 

(e) Reference to an amount of money is a reference to the amount in the lawful 
currency of the Commonwealth of Australia; 

(f) If the day on or by which anything is to be done is a Saturday, a Sunday or a 
public holiday in the place in which it is to be done, then it must be done on the 
next business day;  

(g) References to a party are intended to bind their executors and administrators; 
and 
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(h) Obligations under this deed affecting more than one party bind them jointly and 
each of them severally. 

2. Novation 

(a) Subject to clause 2.2 and with effect from the Effective Date: 

(i) Harrington is substituted for AFFORD as a party to the VPA; 

(ii) Harrington will be bound by the VPA, and assume all of AFFORD's 
rights and obligations under the VPA as if they were a party to the VPA 
instead of AFFORD; and 

(iii) AFFORD is released and discharged from all obligations and liabilities, 
and from all claims (whether for costs, damages, fees, expenses or 
otherwise), arising under the VPA. 

(b) Harrington must, within five business days after the Effective Date, give the 
Council a letter confirming the Effective Date. 

2.2 References in VPA 

All references in the VPA to "AFFORD", "Landowner" and "Developer" are to be 
construed as references to Harrington. 

2.3 Address for Notices 

The Council must address all notices and communications to be given or made by it to 
Harrington under the VPA to the following address: 

Harrington: 

Address:  PO Box 694, Manly NSW 1655   

Contact Person:  Trevor Byles 

Email:   tbyles@harringtonproperty.com.au 

3. Affirmation of the VPA 

The VPA will be read and construed subject to this deed and in all other respects the 
provisions of the VPA are ratified and confirmed, and, subject to the variation and 
novation contained in this deed, the VPA will continue in full force and effect. 
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4. Warranties and representations 

4.1 Warranties 

Each party to this deed represents and warrants that, at the time of execution, and at 
the Effective Date: 

(a) it has capacity unconditionally to execute, deliver and comply with its obligations 
under this deed; 

(b) it has taken all necessary action to authorise the unconditional execution and 
delivery of, and the compliance with, its obligations under this deed; and 

(c) this deed is a valid and legally binding obligation and is enforceable against it by 
each other party in accordance with its terms. 

4.2 Survival of Warranties 

The warranties and representations in clause 4.1 survive the execution of this deed and 
the novation of the VPA. 

4.3 Trustee Warranties 

Harrington warrants that: 

(a) it is the only trustee of the Trust and will remain the only trustee of the Trust 
until all of the obligations under this deed are satisfied; 

(b) as at the date of this deed, no action has been taken to remove it as trustee of 
the Trust; 

(c) it has power under the relevant trust deed and under the terms of any other 
relevant documents (including its constitution) to enter into this deed and 
perform its obligations under it; 

(d) it is authorised to enter into this deed, perform its obligations under this deed 
and allow this deed to be enforced against it; 

(e) it will not amend the terms of the right of indemnity as provided for in any trust 
deed without obtaining the Council’s written consent (which must not be 
unreasonably withheld or delayed); 

(f) it is not in default under the terms of any trust deed; and 

(g) as at the date of this deed, no action has been taken or proposed to terminate 
the Trust. 
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5. Amendment 

An amendment or variation to this deed is not effective unless it is in writing and signed 
by all the parties. 

6. Waiver 

Any waiver by any party to a breach of this deed shall not be deemed to be a waiver of 
a subsequent breach of the same or of a different kind. 

7. Severance 

If anything in this deed is unenforceable, illegal or void, it is severed and the rest of the 
deed remains in force. 

8. Counterparts 

This deed may be executed in any number of counterparts each of which will be an 
original but such counterparts together will constitute one and the same instrument and 
the date of the deed will be the date on which it is executed by the last party. 

9. Costs 

AFFORD must pay Council's legal and other reasonable costs and disbursements 
incurred in connection the preparation, negotiation, and execution of this deed within 14 
days of an invoice issued to AFFORD. 
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Signing page 

Executed as a deed 

Executed by Penrith City Council by its 
authorised delegate in accordance with the 
resolution of Council dated                      
2024: 

  

 
 
 
Signature of Authorised Officer  

  
 
 
Signature of Witness 

 
 
 
Full name and Position of Authorised Officer 
(print) 

  
 
 
Full name (print) 

 
 
 
Date 

  
 
 
Date 

 
 
 
Executed by The Australian Foundation 
for Disability in accordance with 
section 127(1) of the Corporations Act 2001 
(Cth) by: 

  

 
 
 
Signature of Director 

  
 
 
Signature of Director/Company Secretary 

 
 
 
Full name (print) 

  
 
 
Full name (print) 

 
 
 
Date 

  
 
 
Date 
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Executed by Harrington Penrith Pty Ltd 
as trustee for the Penrith Unit Trust in 
accordance with section 127(1) of the 
Corporations Act 2001 (Cth) by: 

  

 
 
 
Signature of Director 

  
 
 
Signature of Director/Company Secretary 

 
 
 
Full name (print) 

  
 
 
Full name (print) 

 
 
 
Date 

  
 
 
Date 
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Annexure A Voluntary Planning Agreement 
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Annexure A Plan showing Land 
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Annexure B Public Access Land 

The Public Access Land is comprised as follows: 

(a) A total combined area of at least 0.3 hectares of public open space (Public Open Space); 

(b) The Public Open Space may be provided in the form of one local Park or a number of smaller Parks but at least one of the parks must meet the following 
minimum requirements: 

(i) frontage to a Public Road to ensure visibility and ease of access to members of the public; and 

(ii) opportunities for deep soil planting or sufficient soil depth to support large trees, as specified in Table 5 of Part 4P of the Apartment Design Guide, to 
promote cooling benefits of green infrastructure and to provide natural shade; and  

(iii) appropriate recreation facilities to cater for a range of ages and abilities; and 

(iv) all of the Public Open Space is within the Land. 

(c) The Public Open Space: 

(i) Will not be dedicated to Council or any other authority; 

(ii) Will be maintained by the Landowner for the life of the Development; 

(iii) Will be designed as part of a future design competition; 

(iv) Will be included in any calculation of communal open space for residents of the Development; 

(v) Will be accessible by residents of the Development, and the general public. 

Requirement for Development Consent  

The Landowner will ensure that the Public Open Space will be carried out:  

(a) in accordance with the relevant Development Consent and all Approvals and the requirements of all Laws, including without limitation, 
work health and safety legislation; and 
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(b) in a good and workmanlike manner and so that they are diligently progressed until completion; and  

(c) to the extent that there is any inconsistency between this agreement and any Approval the terms of the Approval shall take precedence. 

Costs of Works 

All costs of the Works must be borne by the Landowner. 
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Annexure C Plan showing Indicative Road and Infrastructure Upgrades 
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Annexure D Dwellings the subject of the Affordable and Diverse Housing Contribution  

  

The minimum design requirements for dwellings the subject of the Affordable and Diverse Housing Contribution are as follows: 

1. With respect to the Affordable Housing component of the Affordable and Diverse Housing Contribution, the Developer must provide a dwelling mix of 1, 2 
and 3 bedrooms as follows: 

(a) no more than 40% of the Affordable Housing dwellings provided under the Affordable and Diverse Housing Contribution being 1 bedroom; and 

(b) at least 20% of the total Affordable Housing dwellings provided under the Diverse Housing Contribution being 3 or more bedroom dwellings. 

2. Any dwellings that are proposed for Housing for Seniors must: 

(a) meet the design principles in Part 5, Division 6 of the Housing SEPP. 

3. Any dwellings that are proposed for Housing for People with a Disability must: 

(a) meet the Standards in Schedule 4 of the Housing SEPP. 

4. The Developer will ensure that the dwellings the subject of the Affordable and Diverse Housing Contribution will be constructed in accordance with the 
relevant Development Consent and all Approvals and the requirements of all Laws and in a good workmanlike manner.  
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